Thoughts on…..Tenancy Demotion

Tenancy Demotion has, it appears, turned out to be a bit of a white elephant since its introduction by the Anti-Social Behaviour Act 2003. Few Applications have been made and there is little or no evidence as to the effectiveness or otherwise of this new “tool in the tool kit”. The suggestion that taking away someone’s “Tenancy for Life” and replacing it (albeit temporarily) with a Starter Tenancy would strike fear into the hearts of those to whom it would be applied was perhaps somewhat fanciful to begin with and its lack of impact may have something to do with this misconception. 

In discussions with Housing Professionals there seems to be no general consensus on where Demotion sits in the range of responses to Anti-Social Behaviour. There also appears to be a similar lack of agreement on what to do with the Demotion when we have it. If a Judge gives an Absolute Order for Possession at least we know what to do with that – execute it. A Demotion Order is a little more confusing, it is a bit like getting the extra button on the remote which we are told we need, but we are not sure exactly what it does. 

The first concern I would mention is that the Demotion criteria are strictly limited to Anti-Social Behaviour (someone engaging in conduct capable of causing nuisance or annoyance or the use of Property for an unlawful purpose). The obvious shortcoming is that ASB is often only one of the issues that need to be addressed when considering Court action – arrears, access issues etc cannot be addressed in demotion proceedings.

A further gap appears to arise in relation to the terms of the Demoted Tenancy. If the Landlord wants any terms to be comprised in the Demoted Tenancy, a Statement of Terms has to be served. Court Rules suggest that this should be served simultaneously with the Notice of Intended Demotion proceedings. 

One may have thought that this would be just the opportunity for a judicious bit of tweaking and tightening of the terms; perhaps adding a bit here about dogs or strengthening the section in relation to responsibility for the garden. No such luck however, because if one looks carefully at the Legislation it is quite clear that the Landlord cannot add to or change the terms of the Agreement, but can only take terms out. 

We could of course take a red pen to our existing Tenancy Agreement and strike out some of the extra contractual rights we may have given. However, the question that needs to be asked is whether any Tenant who is due for Demotion is really going to be that concerned about losing some of the contractual “frills”…... 

Still concentrating on the issues of terms let us assume that we are the owners of a brand new Demoted Tenancy. We know that this will last for at least 12 months and if all is well, the Tenancy will revert to its previous status at that time (subject of course to those Secure Tenants of RSLs who will get Assured Tenancies and those unfortunate Tenants who will lose the Preserved Right to Buy). We have to ask the question “on what terms does the Tenancy revert? - is it on the old terms?, do we have to serve a new statement of terms? and what happens if it isn’t and what happens if we don’t?. You could try the trick of asking the Lawyers, the trouble is the Lawyers don’t know either, because the Legislation doesn’t tell us. 

It may be however, that we are getting ahead of ourselves: going back to our brand new Tenancy we find that after a short while we have rent arrears. For Local Authorities this is no problem and hey presto a Section 143 Notice is served. RSLs have a crisis of conscience however, do we serve a Section 21 Notice or a Section 8 Notice? Are proceedings issued for Mandatory Possession or is a rent action issued on Ground 10? If the latter, do we at Court ask for a Suspended Possession Order? Being in the business of housing and not evicting people, it would be understandable if that course were adopted. But what happens if our beneficence goes unrecognised and the Order is breached? The Tenancy suddenly ends, we no longer have a Demoted Tenant whom we can evict without any evidence. Following Knowsley v White we almost certainly have a Tolerated Trespasser who has the benefit of the Judge’s discretion as to whether they remain in the Property or not. Again we will have to go through an evidence based process and persuade the Judge that it is reasonable to evict on a Warrant of Possession. 

The much heralded advantage of Demotion is that it takes away a Tenant’s Security of Tenure, so let’s examine this in a bit more detail and see what it means in real terms against an imaginary timeline. I suggest the following key events:-

	Event Log
	Suggested Time
	Suggested Cumulative Time
	Your Time
	Your Cumulative Time

	Moderate ASB (noise nuisance, shouting, swearing, visitors causing problems with parking and driving), and in consequence…
	
	
	
	

	Tenancy Demoted 01.12.06
	
	
	
	

	Situation monitored for 4 weeks.
	4 weeks
	4 weeks
	
	

	Decision to serve Section 21 Notice which now expires in 2 months.
	8 weeks
	12 weeks
	
	

	Accelerated Possession proceedings issued to prepare and send to Court and for Court to issue. 
	1 week
	13 weeks
	
	

	Court serves papers.
	1 week
	14 weeks
	
	

	Tenant has to respond in 14 days.
	2 weeks
	16 weeks
	
	

	Apply to Court for Possession Order. Judge’s box work takes 1 week.
	1 week
	17 weeks
	
	

	Order made Possession within 14 days.
	2 weeks
	19 weeks
	
	

	Defendant applies for extra time (Section 89 of the Housing Act 1980) given 14 days.
	2 weeks.
	21 weeks
	
	

	Apply for Warrant for Possession. Bailiff’s Appointment takes 14 days.
	2 weeks
	23 weeks
	
	

	Tenant evicted.
	
	23 weeks
	
	


Some readers may feel that these timescales are unrealistic and the process will take longer or shorter. Accordingly I would invite you to complete your own timeline in parallel with my suggestions so that you can see how the process would operate in your local Court. If you are a Local Authority do remember to knock 4 weeks off the Notice period. 

The overriding point is that even with a very tight timescale it is highly unlikely that the action will see an end within less than 5 months. It is little comfort that if problems continue then residents will only have to put up with the presence of the Tenant and his/her family for a period of 5 months or so. It would be understandable if the response is one of being completely under-whelmed. 

Perhaps I was unfair to characterise Demotion as a white elephant; a better comparison might be the camel which, of course, is a horse designed by committee. Demotion seemed a good and simple idea, but the Legislation which brought it forth appears to be ill thought through and there are too many gaps which will inevitably have to be filled in by the Court at the expense of Landlords. 

In conclusion, I would suggest that demotion only has any coherence if it is regarded as early intervention tool and it is applied for in conjunction with other interventions whether these be protective, (ASBIs, ABC, etc), or support interventions. It seems to me that Demotion is a beginning and not an end and will almost certainly require further investment by the Landlord in terms of time, energy and money. 

Having raised a number of questions about Demotion then it seems to me that I ought to get working on the answers and in that regard, any suggestions from others will be gratefully received. 

